

May 7, 2003

VIA HAND DELIVERY

Richard Sites, General Counsel

Ohio Hospital Association

155 East Broad Street

15th Floor

Columbus, OH  43215


Re:
Hospitals’ Use of Arbitration of Medical Claims



Supplemental Memorandum

Dear Rick:


You have asked for additional information in response to our March 24, 2003 letter analyzing the Ohio Arbitration Act provisions in relation to medical claims.  Specifically, you have asked:  (1) whether a hospital can require members of its medical staff to participate in an arbitration program; (2) how physician use of arbitration agreements might affect hospital liability, compel the hospital to implement a complementary arbitration program, or give rise to medical staff bylaw issues (e.g., require physicians not to use such agreements, require the agreements to be approved by the hospital, or require a joint physician-hospital participation in a single arbitration program); and (3) identification of unresolved issues related to these matters.  


As an initial matter, we note that for the purposes of these issues there are important distinctions between patients of the hospital and patients of a physician’s private practice.  When referencing these patients in this letter, “Hospital Patients” means patients who have a relationship with a hospital while “Physician Patients” means patients of a physician’s private practice who do not yet have a relationship with the hospital.  It should also be noted that this letter addresses only arbitration agreements between providers (hospitals and/or physicians) and patients; it does not address arbitration agreements between hospitals and physicians.

General Comments


Many of the issues you have raised involve or could affect a physician’s private practice or a physician’s relationship with Physician Patients.  To the extent that this relationship remains private and the Physician Patients are not also Hospital Patients, a hospital has no legal authority to control or dictate a physician’s relationship with these Physician Patients.


Additionally, you have mentioned various types of “arbitration programs” in terms of coordinating hospital and physician use of these  arbitration agreements.  As referenced in your e-mail, these arbitration programs would be of slightly different forms:  a “hospital arbitration program” would be created by the hospital and imposed on the medical staff; a “complementary arbitration program” would be a hospital arbitration program designed in response to physician use of arbitration agreements; and a “joint arbitration program” would be a program created by the hospital and physicians to manage these arbitration agreements cooperatively.


Unfortunately, there is a fatal problem with any of these “arbitration programs.”  Ultimately, the decision to enter into an arbitration agreement for medical claims must be voluntarily made by the patient.  This presents a variable that will prevent the success of a coordinated program regardless of the form chosen for such program.  Even if a hospital and its medical staff achieved perfect consistency in the use of arbitration agreements, their efforts would be limited to offering these agreements to patients.  It is conceivable that a patient would agree to an arbitration agreement with either the physician or hospital but not the other.  Of course, individual circumstances may make such arbitration programs more or less valuable despite this shortcoming.  If the medical staff of the hospital is determined to use arbitration agreements, complementary use by the hospital may make consistency more likely; however, it should be understood that consistency can never be ensured.  

Answers

1.  Can a hospital require the members of its medical staff to use arbitration agreements or participate in an arbitration program?


As you know, membership to a medical staff is a privilege and a hospital can require its medical staff to comply with any reasonable requirements to maintain this privilege.  


With respect to Hospital Patients, a hospital could require that a physician offer an arbitration agreement to his or her Hospital Patients.  Nevertheless, as noted above, this will not provide any assurance that these Hospital Patients will agree to such an arbitration agreement.  It should also be noted that physicians’ professional liability insurance policies may contain provisions limiting the physicians’ ability to resolve unilaterally (e.g., without the agreement of the insurance carrier) future medical claims.  Thus, it should be recognized that there is a possibility some physicians could have a conflict between the hospital requirement to use an arbitration agreement and their insurance policy.


Also note that a hospital’s governance over its medical staff is conducted pursuant to medical staff bylaws and thus the requirement to use arbitration agreements would need to be included in the medical staff bylaws.  JCAHO Standard MS.2.1 prevents changes to medical staff bylaws from being made unilaterally by the medical staff or the hospital board.


As noted above, with respect to Physician Patients, there is no legal authority by which a hospital could control this private relationship.  

2.  How will physician use of arbitration agreements affect hospital liability?

As noted above, coordinating the use of arbitration agreements between hospitals and physicians is a problem.  Thus, a scenario could occur where a physician has signed an arbitration agreement with the patient but the hospital has not (or vice versa).  Unfortunately, it is unclear at this time how physician use of arbitration agreements will affect hospital liability in this type of a scenario.


Under this scenario, if both the physician and hospital are sued by a patient-plaintiff, there is a question as to whether the non-signatory defendant (hospital) may be brought into the arbitration.  Recently, the Ohio Supreme Court acted favorably to the concept of subjecting non-signatories to arbitration agreements.  However, this case involved a non-signatory who was actively seeking to enforce certain rights of a contract that included an arbitration agreement and the court relied on the theory that a party accepting the benefits of a contract cannot object to its burdens.  Still, in Gerig v. Kahn, the Supreme Court ruled that “…it would be inequitable to allow an interested nonsignatory to determine the forum in which an agreement is to be interpreted when the signatories previously agreed in writing to arbitrate any controversy relating to the agreement.”  Gerig v. Kahn (2002), 95 Ohio St. 3d 478.  For our example, it is difficult to predict how a court would treat the non-signatory hospital.  It is not clear if the non-signatory hospital could simply choose to be included in the arbitration or if the signatories (patient and physician) could force the non-signatory hospital to arbitrate when the non-signatory hospital rejects arbitration and does not seek the benefits of the arbitration agreement.


The issue is further complicated by the recent tort reform bills.  As you know, Senate Bill 120 eliminates joint and several liability in most circumstances and establishes proportionate liability when there are multiple tortfeasors and each is found to be 50% or less responsible for plaintiff’s injury.  Senate Bill 120 also changes Ohio law by requiring courts and juries to determine the relative fault or responsibility of all persons, not just those defendants the plaintiff chose to sue or those still involved in the litigation as defendants at the time of the trial.  The result will typically prohibit a plaintiff from seeking damages against a party that was not named as a defendant but that is determined by the jury to bear some liability.  How this system will operate in medical malpractice cases when some, but not all, defendants have arbitration agreements is unclear.  For example, consider the following scenario:  a jury determines Physician A to be 30% liable, Physician B to be 30% liable and Hospital C to be 40% liable, but Physician A was not a party to the lawsuit because this physician and the patient-plaintiff had an arbitration agreement.  We simply do not know whether the new changes to the law will serve to prohibit the arbitration from proceeding, dictate the maximum award in the arbitration, or have no effect on the arbitration.

3.  Would physician use of arbitration agreements compel a hospital to implement a complementary arbitration program?

Despite the unfortunate uncertainty arising from a split in the use of arbitration agreements, a complementary arbitration program by a hospital will not resolve the problem.  As noted above, such a program cannot ensure consistency between the hospital and physicians in terms of arbitration agreement use.  

4.  Can hospitals prohibit physician use of arbitration agreements or require approval of the form of arbitration agreements?

As noted above, with respect to Hospital Patients a hospital can impose requirements on its medical staff.  Hence, a hospital could prohibit the use of arbitration agreements with Hospital Patients or require approval of the arbitration agreement form to be used with Hospital Patients.  


A prohibition on the use of arbitration agreements may be the most successful way of achieving consistency between the hospital and medical staff as it eliminates the patient consent variable.  However, such a prohibition can act as a burden to physicians treating patients at the hospital.  Further, the same issues described in the answer to question 1 with respect to physicians’ professional liability insurance policies may also affect a physician’s ability to agree not to use arbitration agreements.


Again, with respect to Physician Patients, there is no legal authority by which a hospital could control this private relationship.  

5.  Would physician use of arbitration agreements require hospitals to require joint physician-hospital participation in a single arbitration program?


Please see the answer to question 3.  

Additional Issues

Non-Signatory Plaintiffs


Similar to the issue of non-signatory defendants addressed above, is the issue of non-signatory plaintiffs.  That is, could a relative or other interested person with a legal claim defeat or avoid arbitration by filing a lawsuit?  Examples would be a child who suffers injury during childbirth or a surviving spouse of a patient who sues for wrongful death.  Given the nature of the arbitration of medical claims, this is an important issue in determining the future enforceability of the arbitration agreements.


Courts from other jurisdictions are split on the issue of whether heirs, who may not have even been born at the time their kin signed the arbitration contract, are bound to such contract terms.  Compare, Rhodes v. California Hosp. Med. Ctr., 143 Cal. Rptr. 59, 60 (Ct. App. 1978) (holding that a patient’s agreement to arbitrate any possible cause of action against the hospital did not bar the heirs’ constitutional and procedural rights of their independent cause of action against the hospital), with Doyle v. Giuliucci, 401 P.2d 1 (Cal. 1965) (holding that a contract between an infant’s father and the health care provider medical group bound the infant to arbitration of the infant’s medical malpractice suit).

As noted, Ohio is just recently resolving some of these non-signatory issues and has not decided the issue of non-signatory plaintiffs.  Thus it is unclear whether Ohio courts would permit these lawsuits or require arbitration.

Challenges to Arbitration Agreements


We also wish to highlight a possible weakness of these arbitration agreements.  While courts proclaim to favor arbitration and have, in a few instances, upheld agreements to arbitrate medical claims, we remain concerned that agreements to arbitrate medical claims are particularly susceptible to challenges.  Given the nature of the relationship between a patient and a hospital or physician, a patient desiring to invalidate an arbitration agreement could argue: (i) that the agreement is one of adhesion, (ii) that he was not in a condition to allow a rational decision on the issue, or (iii) that hospital or physician exhibited a disregard with respect to the patient’s right not to execute the agreement.  While the Revised Code proscribes a detailed process for securing a binding, enforceable agreement to arbitrate future medical claims (as more fully described in our prior letter), strict compliance would need to be observed in order to prevent a challenge.  Even then, some of the aspects of the Revised Code’s requirements are subjective, such as whether the patient was in a condition to allow a rational decision.  

Conclusion


We understand that this letter raises more questions than it answers.  Unfortunately, given the recent evolution in arbitration case law (i.e., Gerig) and the recent changes to the tort system (i.e., S.B. 120), the state of the law is undecided in many of the matters central to the issues presented here.  For a variety of reasons, agreements to arbitrate medical claims have not been widely used though the statute has been effective for some time.  There is scant case law on these arbitration agreements, adding to the uncertainty.
  These factors coupled with the unavoidable inconsistency likely to arise due to the voluntary nature of these arbitration agreements and the other additional issues addressed lead us to have a pessimistic view of a successful comprehensive “arbitration program” between hospitals and their medical staffs.


Please feel free to contact us should you have any questions about this matter.


Sincerely,


Michael K. Gire

� Our research indicates that only six cases in Ohio have considered arbitration agreements for medical claims.  Oddly, the six cases represent three disputes, each having two cases result.  The cases are:  Davidson v. Bucklew, (Mahoning Cty. 1994), 90 Ohio App. 3d 328; Bucklew v. Davidson (Mahoning Cty. 1984), 1984 Ohio App. LEXIS 9323; Thomas v. Vitale (Mahoning Cty. 1990), 1990 Ohio App. LEXIS 4856; Thomas v. Vitale (Mahoning Cty. 1990), 1990 Ohio App. LEXIS 4855; Hoffman v. Davidson (Trumbull Cty. 1988), 1988 Ohio App. LEXIS 773; Hoffman v. Davidson (Trumbull Cty. 1985), 1985 Ohio App. LEXIS 8783.
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