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March 26, 2003

VIA HAND DELIVERY

Richard Sites, General Counsel

Ohio Hospital Association

155 East Broad Street

15th Floor

Columbus, OH  43215


Re:
Hospitals’ Use of Arbitration of Medical Claims

Dear Rick:


You have requested an analysis of the potential for hospitals to use the Ohio Arbitration Act provisions in relation to medical claims.  Specifically, you have asked for clarification of how hospitals may use these arbitration agreements, an explanation of the procedures necessary to ensure or maximize the enforceability of the arbitration agreements, and an answer as to whether hospitals may require patients to agree to such arbitration agreements as a condition of admission.


The Ohio Arbitration Act, codified at Chapter 2711 of the Ohio Revised Code, contains provisions governing the arbitration of medical claims.  R.C. §§2711.21 - 2711.24.
  As you know, Senate Bill 281, signed January 10, 2003 by Governor Taft, contained revisions to Sections 2711.21 – 2711.24, which take effect on April 10, 2003.  For hospitals, the changes are relatively minor.  In addition to making technical corrections, the amendments:  shorten the time a patient has to rescind an arbitration agreement; expand the scope of these sections to apply to arbitration agreements entered into by healthcare professionals other than hospitals and physicians; and broaden the scope of these sections to apply to arbitration agreements of dental, chiropractic and optometric claims in addition to medical claims.  The following summary discusses the statutes as revised by S.B. 281 and focuses only on their applicability to hospitals.


Section 2711.22 provides that a written contract between a patient and a hospital to settle by binding arbitration any dispute or controversy arising out of the diagnosis, treatment or care of the patient is valid, irrevocable and enforceable.  Section 2711.23 establishes the following strict criteria that must be met in order for an arbitration agreement to be valid and enforceable:

1.
The arbitration agreement must be in writing and signed by all parties (including the hospital - the arbitration agreement cannot be a form document signed only by the patient);

2.
The provision of medical treatment by the hospital may not be conditioned on whether or not the patient signs the arbitration agreement;

3.
The decision to sign the arbitration agreement must be solely the decision of the patient - the hospital may not attempt to influence the decision in any way;

4.
It must be clear that the patient, patient’s spouse
 or other representative of the patient has the right to rescind the arbitration agreement by written notice to the hospital within thirty days after signing the agreement or by filing a lawsuit within this time period;

5.
The arbitration agreement must provide that its terms constitute a waiver of any right to trial in court or by jury and that the arbitration expenses will be divided equally among the parties;

6.
The arbitration agreement must be separate from any other form, consent or document;

7.
The arbitration agreement may not be submitted to the patient when the patient’s condition prevents the patient from making a rational decision whether or not to agree; and

8.
Any arbitration proceedings will consist of a three person arbitration panel: one arbitrator selected by the hospital, one by the patient and one by the two previously selected arbitrators.


Based on the questions you have presented, we would like to highlight the following comments regarding the forgoing requirements:

(
As noted in item 2 above, hospitals are prevented from requiring patients to sign an arbitration agreement.  To the extent a hospital compels, coerces or influences a patient to enter into an arbitration agreement, it will be invalidated.

(
Important for hospitals is the prohibition on presenting the arbitration agreement when the patient’s condition impairs rational decision-making, as described in item 7 above.  This calls into question any arbitration agreement signed by a patient in an emergency situation.  Certainly not all patients in emergency situations lack the ability to make rational decisions.  Nevertheless, we believe a hospital may have a difficult burden if a patient who signed an arbitration agreement in the emergency room challenged the arbitration agreement on the grounds that the patient was not in a position to make rational decisions about future litigation.  We recommend that hospitals wait to present arbitration agreements to patients entering the hospital through the emergency department until the stabilization of the patient’s condition.  Further, it appears that only the patient may enter into an arbitration agreement even though a spouse or legal representative may rescind one.  An arbitration agreement signed by the spouse of an unconscious patient will likely be invalid based on the hospital’s failure to submit the arbitration agreement “to the patient” when the patient’s condition “prevents the patient from making a rational decision” whether or not to agree.  See, R.C. §2711.23(H) (emphasis added).  Given the foregoing, the global use of arbitration agreements for patients entering the hospital through the emergency room may have practical difficulties.  Of course, hospitals may still find these arbitration agreements valuable for certain types of non-emergent patients, especially those who present a high litigation risk (such as obstetrics patients).  

(
As noted in item 6 above, the arbitration agreement must be a document separate from other consent forms or hospital paperwork.  To minimize challenges to the validity of the arbitration agreement, the agreement should be manifest and obvious.  Ideally, it will not be buried in a stack of other forms.

(
Finally, the form of the arbitration agreement is critical.  It must specifically contain provisions explaining items 2, 3, 4 and 5 above.  R.C. §2711.23.  The patient’s right to rescind the arbitration agreement (as described in item 4 above) must be emphasized in the arbitration agreement by organizing it in a separate section of the agreement.  R.C. §2711.23(J).  Section 2711.24 sets forth the text of a form document which can be used for such arbitration agreements.  When this form is used, the agreement will be presumed valid and enforceable unless the patient can show by a preponderance of the evidence that:  (i) the agreement was induced by fraud, (ii) the patient executed the agreement as a direct result of the “willful or negligent disregard of the patient’s right not to execute” the agreement, or (iii) the patient was not able to communicate effectively in English.  The form provided in Section 2711.24 essentially recites the provisions required by Section 2711.23 to be in any arbitration agreement.
  Given the statutory presumption afforded when using this form document, and considering that its provisions are required in any arbitration agreement for it to be valid anyway, we recommend use of the form provided in Section 2711.24.  A copy of this form document, tailored toward use by hospitals, is attached.


Finally, please note that these statutes have been subject to very little litigation.  It is, therefore, difficult to predict how a court will enforce an agreement to arbitrate medical claims if a patient challenges the agreement or the statutes.


Please feel free to contact us should you have any questions about this matter.


Sincerely,


Michael K. Gire

AGREEMENT TO RESOLVE FUTURE MALPRACTICE CLAIM

BY BINDING ARBITRATION


In the event of any dispute or controversy arising out of the diagnosis, treatment, or care of the patient by the ___________ [the hospital], the dispute or controversy shall be submitted to binding arbitration.


Within fifteen (15) days after a party to this agreement has given written notice to the other of demand for arbitration of said dispute or controversy, the parties to the dispute or controversy shall each appoint an arbitrator and give notice of such appointment to the other.  Within a reasonable time after such notices have been given the two arbitrators so selected shall select a neutral arbitrator and give notice of the selection thereof to the parties.  The arbitrators shall hold a hearing within a reasonable time from the date of notice of selection of the neutral arbitrator.


Expenses of the arbitration shall be shared equally by the parties to this agreement.


The patient, by signing this agreement, also acknowledges that the patient has been informed that:

(1)
Care, diagnosis, or treatment will be provided whether or not the patient signs the agreement to arbitrate;

(2)
The agreement may not be submitted to a patient for approval when the patient’s condition prevents the patient from making a rational decision whether or not to agree;

(3)
The decision whether or not to sign the agreement is solely a matter for the patient’s determination without any influence;

(4)
The agreement waives the patient's right to a trial in court for any future malpractice claim the patient may have against _______________ [the hospital];

(5)
The patient must be furnished with two copies of this agreement.

PATIENT’S RIGHT TO CANCEL AGREEMENT TO ARBITRATE


The patient, or the patient’s spouse or the personal representative of the patient’s estate in the event of the patient’s death or incapacity, has the right to cancel this agreement to arbitrate by notifying ___________ [the hospital] in writing within thirty (30) days after the patient's signing of this agreement.  The patient, or the patient’s spouse or representative, as appropriate, may cancel this agreement by merely writing “canceled” on the face of one of the patient’s copies of the agreement, signing the patient’s name under such word, and mailing, by certified mail, return receipt requested, such copy to ___________ [the hospital] within such thirty (30) day period.


Filing of a medical claim in a court within the thirty (30) days provided for cancellation of the arbitration agreement by the patient will cancel the agreement without any further action by the patient. 

____________________________________________

Signature of hospital
Date

____________________________________________

Signature of patient
Date
� Please note that R.C. §2711.21 deals with parties to a lawsuit involving a medical claim agreeing to resolve the claim through arbitration.  Unlike the provisions in R.C. §§2711.22 – 2711.24, this section concerns only retrospective, nonbinding arbitration.  Thus, R.C. §2711.21 is not relevant to the issues presented in this letter and, accordingly, is not discussed.


� Please note that it is unusual for the Revised Code to identify specifically the patient’s spouse as a person with authority to act on behalf of the patient.  Typically, the Revised Code refers to persons authorized to make substituted judgments for the patient only as “legal representatives” or persons having “legal authority” to act on behalf of the patient.  See, R.C. §2317.02 and §2317.54.


� The form provided in Section 2711.24 contains one provision not found in Section 2711.23.  The provision states that “The patient must be furnished with two copies of this agreement.”  It is unclear why this was included in the form document when not required by Section 2711.23; however, the obligations of this provision can be easily met.





910239v1
910239v1

